Three Reasons to Protect Our Clients' Immigration Status

By Norton Tooby'

There are three primary reasons for us, as criminal lawyers, to protect our clients'
immigration status as we handle their cases:

(1) Itis in our clients' interest for us to do so.

(2) If we don't help the client avoid adverse immigration consequences in
criminal court, very often the client cannot be helped at all, and it's difficult or
impossible to recover from a mistake.

(3) Itis part of our job as criminal lawyers, and it is in our own interest to do a
good job.

Fortunately, it is a lot easier to do this than we may have thought. This article will
describe the reasons why we must protect our clients from immigration damage resulting
from the outcome of a criminal case, and the conclusion will outline a simple way to do
so that uses our knowledge and skills as criminal lawyers, but does not require us to
learn the complexities of immigration law.

1. It Is In Our Clients' Interest.

Consider what can happen if a criminal lawyer fails — for whatever reason — to
protect the client's immigration status. Even where the criminal lawyer does a good job
of minimizing the crime, and the time, if s/he does not realize that the client is subject to
the immigration laws of the United States, the disposition can become a ticking time
bomb. This immigration damage, usually permanent, often outweighs the criminal
penalties a client will face. In these cases, the criminal defense strategy should often be
directed primarily to avoiding the immigration consequences, and only secondarily to
minimizing the criminal judgment or sentence.

In the old days, criminal immigrants sometimes slipped through the cracks and
could live in the United States for many years. In the wake of 9-11, however, the federal
government has devoted ever greater resources toward locating and deporting immigrants
convicted of criminal offenses. With more grounds of deportation, and fewer forms of
relief, more and more noncitizens are being deported. > The number of federal prison
inmates incarcerated for immigration offenses rose nearly 400% between 1995 and



2003.°> Over the last 20 years, the number of noncitizens deported on criminal grounds
has increased more than 36 times!*

The immigration authorities now troll jails and prisons, placing immigration holds
on anyone who appears deportable. Even a traffic stop can bring someone to their
attention. Noncitizens cannot get Social Security cards, driver's licenses or jobs any more
without proving lawful immigration status. Criminal history checks are run before the
government will renew a noncitizen’s green card. Almost any application for any
immigration benefit will trigger a criminal history check. Immigration officials at the
airports and other ports of entry have access to the NCIC, the immigration computer
databases, and state criminal history databases as well. Therefore, many people who
never had problems traveling before are now being arrested at the airport, returning from
abroad, and placed in removal proceedings.

The immigration authorities are also actively seeking nonimmigrants to deport,
raiding both homes and workplaces. Operation Predator, for example, targets noncitizens
convicted of child molestation-type offenses. We must assume that sooner or later, the
government will arrest and start to deport everyone who has suffered a deportable
conviction.

Most noncitizen defendants with criminal convictions are placed in mandatory
immigration detention, without possibility of bond. Those who are released face a $1500
minimum, and actual bonds are often much higher. Detained or not, the noncitizen must
suffer through proceedings a second time (if they are lucky enough to see an Immigration
Judge) and hire new counsel (if they have the money). Even if they are found eligible for
some sort of relief, the Immigration Judge has discretion to deny the relief, and appeal is
difficult, time-consuming, and expensive. Many appellants cannot be released from
custody on appeal, even if they have prevailed before the Immigration Judge and the
government is appealing, until the successful conclusion of the appeal. As a practical
matter, once deported, the client can never come back into the United States legally. The
deportation process is irreversible.

Our clients suffer great anxiety once they discover the possibility of deportation,
and may feel it was unfair for defense counsel to allow them plead guilty to a disposition
that was favorable from a criminal standpoint, but triggered an immigration nightmare.
The innocent family also suffers greatly. The family may be separated, their homes lost,
their standard of living destroyed. The family may be either left to fend for themselves
here, or lost in a foreign country.

Financially speaking, a client's continued ability legally to live in the United States
is a million-dollar benefit. The client can earn perhaps $40,000 per year here, but not in
their native country. If the client has a working life expectancy of 30 years, he or she will



lose over $1,000,000 in potential earnings if deported. This can be true even of
undocumented immigrants.

If the desperate and unhappy noncitizen re-enters the United State illegally, he or
she faces federal prosecution and a maximum of two to 20 years in prison. The family
may also face prosecution for harboring.

II1. If We Don't Help the Client in Criminal Court, Very Often the
Client Cannot be Helped, and It's Difficult or Impossible to Recover
From a Mistake.

Many of us believe — accurately enough — that we are not immigration lawyers and
do not know immigration law. We limit our focus to the criminal case, and when the
criminal case is over, we may send the client to consult an immigration lawyer. But
because the criminal conviction may guarantee an immigration disaster, at that point it is
often already too late. If we don't solve the problem at its source — in criminal court
before plea— the damage may be irrevocable.

Unfortunately for many immigrants with criminal histories, deportation is
mandatory. If the client has been convicted of an offense considered an "aggravated
felony" under immigration law, deportation is mandatory, there is no possibility of
release on bond, and the noncitizen is barred from nearly all forms of relief. Even if the
conviction is not an aggravated felony, there are many reasons why it may still be
impossible to avoid deportation:

1. Noncitizens may not be eligible for any form of immigration relief because
they have not been in the United States long enough, or do not have the family
connections required for relief. The immigration judge may also deny relief as
a matter of discretion.

2. The noncitizen may be unable to afford immigration counsel or bond,
particularly if the client is detained and unable to work. Half of all immigrants
in deportation proceedings are unable to afford immigration counsel to defend
them, and there are no court-appointed counsel in deportation proceedings.

3. Those in mandatory detention are often unable to tolerate the inhuman
conditions during the months or years necessary to litigate and win their cases
in immigration court or on appeal. Noncitizens often describe their
experiences in immigration detention as being worse than prison.

4. Although it may be possible to seek post-conviction relief from the
conviction,’ the difficulties are often insurmountable. Post-conviction work is



expensive, it may be difficult to get into court, the client may be deported
before post-conviction work can be completed, or the immigration court may
refuse to reopen the case or refuse to recognize the effect of a successfully
vacated conviction.

II. Itis Part of Our Job as Criminal Lawyers,
and It's in Our Interest to Do a Good Job.

It is quite common for judges and criminal lawyers to believe that criminal
counsel has no responsibility to protect the client against the collateral immigration
consequences. This is not true. It has always been our job to protect our clients against
convictions and sentences, and investigation of the potential immigration consequences
of a criminal case is one means of discovering exculpatory and mitigating facts that can
be used to obtain less serious convictions and shorter sentences — i.¢., to reduce the direct
penal consequences of the case, our core responsibility. The standard of practice has now
changed to require us to protect the client against the collateral immigration
consequences as well. As criminal counsel, we have a legal and ethical responsibility to
protect our clients from damaging immigration consequences of a criminal case.
Moreover, it is in our own interest to do so.

Ethical Considerations. 1t is not okay for us to plead a client out without telling
him or her the collateral consequences that will or may inexorably flow from the plea.
Real estate lawyers protect their clients against tax disasters, even though they are not tax
lawyers. Civil lawyers protect their clients against criminal exposure, even though they
are not criminal lawyers.® The boundaries of our ethical responsibilities are not set by
artificial limits or the semantic labels we attach to our professional specialties, but by the
needs of our clients.

If we lack the necessary learning and skill to represent a defendant in a particular
case, we must (a) decline the representation, (b) associate another attorney with the
necessary skill and learning, or (c) learn what is necessary if we have the time, resources,
and ability to do so.” The ABA Model Rules of Professional Conduct require counsel to
have the legal knowledge and skill necessary to represent a client.®

Additionally, we cannot limit the scope of our representation without getting the
clients' "informed consent," which requires informing them of the material risks of
proceeding to handle a criminal case in ignorance of the immigration consequences, and
the available alternatives to doing so, i.e., obtaining a different criminal lawyer who is

competent to protect the client's immigration status.’



Courts Expect Us To Do It. Increasingly, the courts expect us to protect the
immigration status of our clients as we handle the criminal case. For example, the United
States Supreme Court has stated:

Even if the defendant were not initially aware of [the possible waiver of
deportation under the Immigration and Nationality Act's former] § 212(c),
competent defense counsel, following the advice of numerous practice
guides, would have advised him concerning the provision's importance. '’
“[M]any states have found that it is a breach of professional responsibility for a defense
attorney to fail to discuss the immigration consequences of a plea agreement with a
criminal defendant.”"'

The Standards of Our Profession Require it. The ABA Standards'? establish the
duty of defense counsel to "determine and advise the defendant, sufficiently in advance
of the entry of any plea, as to the possible collateral consequences that might ensue from
entry of the contemplated plea."> The Commentary to this Standard states that “counsel
should be familiar with the basic immigration consequences that flow from different
types of guilty plea, and should keep this in mind in investigating law and fact and
advising the client.”’

We should therefore learn the client's immigration status during the initial
interview with the client,"” be fully aware (and inform our clients of) the deportation and
other immigration consequences of any potential plea,'¢ become familiar with the
possible immigration effects of possible sentences that may be imposed,'” and be
prepared to protect the client's interests, by avoiding these consequences if possible.

State Statutes Require it. A growing number of states (20 at last count'®) require
the court taking a plea to inform every defendant of the possible immigration
consequences. Since these requirements apply to every single guilty plea, we are clearly
on notice in these states of the potential for disaster. This triggers the ethical duty to
assist the client to learn the actual level of risk posed by #his plea for this defendant,
inform the client, discover how much s/he cares about the immigration consequences, and
formulate a strategy to minimize them to the extent the client wants to do so.

Ineffective Assistance of Counsel. There are a number of ways in which failure to
protect our clients against immigration consequences of criminal cases may be
considered ineffective assistance of counsel:

1. Duty to Investigate and Use Mitigating Facts. Regardless of what jurisdiction
you practice in, defense counsel has a bedrock duty to investigate all facts closely
and openly connected with the case,” seeking mitigating facts that can be used in
plea bargaining or during sentencing to obtain a plea to a less serious offense, or a



shorter sentence.”® These latter consequences are direct penal consequences,
not collateral consequences. This general duty therefore includes the duty to
investigate the immigration consequences of various dispositions and to
present the pending immigration disaster to the prosecution and court as a
mitigating factor to consider in lessening the seriousness of the offense of
conviction or the length of the sentence. This argument is supported by
numerous analogous cases.”'

Ineffective assistance of counsel can be shown where — absent the error -- there is
a reasonable probability the defendant would have received a sentence even one day
shorter in length,* such as where counsel fails to present to the court the information that
a 365-day sentence will result in making the client deportable as an aggravated felon,
while a sentence of 364 days would not.

2. Duty Not to Give Affirmative Misadvice. We render ineffective assistance of
counsel if we affirmatively tell the client something about the immigration
situation that is not accurate.” In some jurisdictions, telling the client only
that s/he “might” be deported, where deportation is mandatory, is affirmative
misadvice.”*

The basis for these decisions is a recognition that “deportation is a drastic measure
and at times the equivalent of banishment or exile,”* and therefore the possibility of
deportation is a “material matter” for noncitizen defendants faced with pleading decisions
in criminal court.”®

3. Duty to Advise. Federal law is apparently moving toward greater recognition
of defense counsel’s duty to research federal immigration consequences and
give correct advice concerning them.?” Many states are also ruling that
counsel has an affirmative duty to investigate and advise the defendant of the
exact immigration consequences of a plea prior to its entry.*

4. Duty to Defend. A California court of appeal stated that counsel also has a
duty to defend the noncitizen against a plea that would have adverse
immigration consequences.”’ Thus, if it appears that a conviction will trigger
an immigration disaster, counsel has a duty to assist the client in attempting to
obtain an alternative disposition that would lessen or avoid the disastrous
consequences. This makes sense. It does not make sense to tell our clients the
plea about to be entered will destroy their lives and then do nothing to help
them avoid it.

1t Is In Our Own Interest To Defend Our Clients Against Immigration Disaster.
Beyond our client’s interests, it is in our own interest to protect our clients for a long list
of reasons:



Desire to deliver excellent legal services.

Benefits of practice development through total client service.
Ineffective assistance of counsel.

Malpractice liability.

Malpractice insurance rates.

Eligibility for membership on court appointed panels.
Damage to reputation within the profession.

Damage to reputation among client communities.
Disciplinary sanctions: disbarment and lesser penalties.
Damage to self-esteem.

Loss of income.

Stress and mental distress.

Costs of attempting to rectify a mistake.”

The time has come for us to recognize that in every single case, we must (a) learn
whether or not our client is a United States citizen, and (b) if not, investigate the actual
immigration consequences of various possible dispositions, inform the client, and try to
avoid them if appropriate and if possible.

Iv.

Conclusion: What Should We Do?

There is a simple way we can use our knowledge and skills as criminal

lawyers to protect each noncitizen client against deportation that does not require us to
learn the complexities of immigration law. Here are the five steps:

(1

Citizenship. We must get a reliable answer to the question, "Are you a U.S.
citizen?" from every client.

(2) Investigation. If the answer is “no,” we must obtain from the client the

3)

information necessary to formulate a strategy to avoid unnecessary
immigration consequences, i.e., the information that immigration counsel
needs to figure out the immigration effects of the possible convictions and
sentences.

Consultation. We need to call an immigration expert and discuss the different
possible dispositions, seeking a non-deportable target outcome in the criminal
case. We need to tell the client the immigration consequences of different
courses of action, and find out what the client wants to do in case of any
tradeoffs.



(4) Negotiation or Litigation. We need to try to obtain our desired goal by
negotiation, or, if necessary, litigation.

(5) Saying Goodbye. At the end of the case, we need to tell the client what to
expect from the immigration authorities and refer the client to immigration
counsel if necessary.

While the immigration analysis can sometimes be extremely complicated, the
bottom line is often very simple. After the immigration analysis has been done, the target
disposition will often boil down to something as simple as (a) entering a plea to Count II
instead of Count I, or (b) obtaining a sentence of 364 days, instead of 365. Once we
know the target disposition that will save the client from deportation, our job is simply to
use our normal criminal defense skills to try to obtain it if possible.

These jobs do not necessarily require esoteric immigration knowledge, only our
basic criminal defense skills. The immigration lawyers we consult can provide the
expert, up-to-date immigration knowledge and analysis as long as we provide them with
the necessary information so they can do an accurate job of diagnosis and participate with
us in preparing a joint treatment plan.

Training and practice manuals in this area are designed to tell you what you need
to know to do a good job of (a) identifying the foreign nationals on your caseload, and (b)
protecting them as much as possible against immigration consequences. Books such as
CRIMINAL DEFENSE OF IMMIGRANTS®' are guides to where to get the help you need to do
these two jobs.
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